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the general kindly attitude of our law towards illegitimates, and 
looking at the unfortunate plight of the children, is it unreasonable 
that they should have been intended to share the benefits of 
legitimacy provided by the above section, where, at any rate, 
either, or both, of their parents entered matrimony in good faith 
and ignorant of existing impediments to valid and lawful mar- 
riage ? 19 

T. A. J. D. 

Pleading: Promissory Notes: Allegation of Non-Pay- 
ment. — It is a well settled rule in California, that, in actions upon 
money demands, including actions upon promissory notes, the com- 
plaint must aver non-payment as a breach in a distinct form, or it 
will fail to state a cause of action. 1 It is useless at this late day 
to discuss the merits of this rule, as it is firmly established. 2 

Although it is a rule easily complied with, there has been con- 
siderable litigation to determine just what is a sufficient allegation 
of non-payment. It was early pointed out that a mere statement 
that a certain sum is due and owing will not stand the test of a 
demurrer, 3 but that such an allegation is sufficient in the absence 
of a demurrer and after judgment. 4 It is conceded that such an 
averment is a statement of a conclusion of law, rather than of an 
ultimate fact, but such faults are cured by judgment. 5 It has been 
held to be a reversible error, however, to overrule a general 
demurrer to such a complaint. 6 Although the objection that a 
complaint does not state facts sufficient to constitute a cause of 
action is not waived by a failure to demur,' apparently the interpo- 
sition of a general demurrer will have the effect of saving a point 
for appeal which would otherwise become unavailable after judg- 



(1861), 12 Ohio St. 619; Stones v. Keeling (1804), 5 Call (Va.) 143; 
Heckert v. Hile's Adm'r (1894), 90 Va. 390, 18 S. E. 841; Watts v. 
Owens (1885), 62 Wis. 512, 22 N. W. 720. These cases, especially 
Buchanan v. Harvey, show the length to which courts have gone in 
favor of legitimacy. But where there was not even an attempt to 
marry in legal form the issue has been held not to be legitimated by 
the statute. Walker's Estate (1896), 5 Ariz. 70, 46 Pac. 67; Keen v. 
Keen (1904), 184 Mo. 358, 83 S. W. 526. 

16 There is analogy in the putative marriage of Spanish law. See 
Gaines v. Hennen (1860), 24 How. 553, 16 L. Ed. 770; Gaines v. New 
Orleans (1867), 6 Wall. 642, 18 L. Ed. 950; Lee v. Smith (1856), 18 
Tex. 142. 

1 Dodge v. Kimple (1898), 121 Cal. 580, 54 Pac. 94; Bank of Shasta 
v. Boyd (1893), 99 Cal. 604, 34 Pac. 337; Pomeroy's Code Remedies, 4th 
ed., § 576; Hudelson v. First Nat. Bank (1897), 51 Neb. 557, 71 N. W. 
304. 

2 Richards v. Lake View Land Co. (1897), 115 Cal. 642, 47 Pac. 683. 

3 Frisch v. Caler (1862), 21 Cal. 71. 

* Stewart v. Burbridge (1909), 10 Cal. App. 623, 102 Pac. 962. 
'Penrose v. Winter (1901), 135 Cal. 289, 67 Pac. 772. 
8 Knox v. Buckman Contracting Co. (1903), 139 Cal. 598, 73 Pac. 428. 
7 Cal. Code Civ. Proc, § 434. 
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ment. 8 It should be noted, in this connection, that an allegation 
that money is due and owing, although a conclusion of law, is one 
in which a material fact is implied, and theoretically should be 
taken advantage of by special demurrer.* 

In the case of Poetker v. Lowry, 10 the complaint contained an 
allegation "that the defendant has refused and still refuses to pay" 
the note. A general demurrer to the complaint was overruled, 
and, after trial and judgment for the plaintiff, the judgment was 
reversed on the ground that there was no allegation of non-pay- 
ment. It is submitted that the decision is incorrect and in direct 
conflict with the case of Bliss v. Sneath, 11 in which an allegation 
in the same words was held sufficient against a general demurrer. 
Although the averment in question is not a conclusion of law in 
which a material fact is directly inferable, 12 it is at least a defective 
statement of the essential fact of non-payment, and vulnerable only 
to a special demurrer. 13 Averments that the defendant "has failed, 
neglected and refused", 14 or has "neglected and refused" to pay 
have been held good in the absence of special demurrer. 15 In 
such cases there is a defective and improper statement of material 
facts, not an entire absence of necessary allegations. 16 

In the principal case we have, at best, a reversal on a mistaken 
technicality, since the defense interposed by the defendant was 
lacking in merit. Even if the decision were technically correct it 
could scarcely be sustained upon a liberal view of the code system. 
It is to be hoped that the recent amendment to section four and 
one-half of article four of the constitution, 17 relating to the mis- 
carriage of justice in civil actions, will in the future avoid the 
necessity of such technical decisions and their inevitable mistakes. 

A. A. 

Public Land Law: Jurisdiction of Land Department. — 
The accepted rule in this country is that the courts cannot exer- 
cise any direct appellate jurisdiction over the rulings of the officers 
of the Land Department. There is one exception to this rule, 
jurisdiction in questions of law, which Judge Lindley 1 in his book 



8 Knox v. Buckman Contracting Co., supra, note 6; Wells, Fargo & 
Co. v. McCarthy (1907), 5 Cal. App. 301, 308, 90 Pac. 203. 

9 Burke v. Dittus (1908), 8 Cal. App. 175, 178, 96 Pac. 330. 
io (Oct. 22, 1914), 19 Cal. App. Dec. 523. 

« (1894), 103 Cal. 43, 36 Pac. 1029. 

12 Stewart v. Burbridge, supra, note 4. 

" Grant v. Sheerin (1890), 84 Cal. 197, 199, 23 Pac. 1094; Scroufe v. 
Clay (1886), 71 Cal. 123, 11 Pac. 882. 

"O'Hanlon v. Denvir (1889), 81 Cal. 60, 22 Pac. 407. 

"Rankin v. Sisters of Mercy (1889), 82 Cal. 88, 22 Pac. 1134; 
Gardner v. Donnelly (1890), 86 Cal. 367, 24 Pac. 1072; Irwin v. 
Insurance Co. (1911), 16 Cal. App. 143, 116 Pac. 294. 

"Richards v. Travelers' Ins. Co. (1889), 80 Cal. 505, 507, 22 Pac. 939. 

17 Senate Const. Amend. 12, Amendments and Proposed Statutes, 
Nov., 1914, p. 3. 

1 Lindley on Mines, 3rd ed., § 666. 



